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Credit Suisse bases its opposition to this motion on the false premise that it is moot. It
presumes that MBIA’s fraud claim has been dismissed, disregarding the Court’ s most recent
statement that it is considering the many precedents identified by MBIA —issued before and after
the Court’s August 9, 2010 denial of Credit Suisse's motion to dismiss — that sustain fraud clams
analogous to the one asserted by MBIA. Further, Credit Suisse wholly misconstrues MBIA’s
breach of contract claims, which would in any event warrant the disclosure sought. The
requested disclosureis directly relevant (i) to MBIA’s material breach of contract claim, (ii) to
its claims that Credit Suisse breached its contractua covenants to give prompt notice of, and to
repurchase, breaching loans, and (iii) as admissions of Credit Suisse' s breaches of its contractual
warranties.

Credit Suisse’ s opposition also confirms that it has thwarted the requested discovery
based upon flagrant misrepresentations to the Court. First, Credit Suisse avoided disclosure of
documents reflecting recoveries on its own repurchase demands to originators for HEMT 2007-2
Loans owned by the Trust (the “ Repurchase Documentation”) by denying such transactions
existed. Based on MBIA’s showing, however, Credit Suisse now isforced to concede. That is,
in a 180-degree reversal from its prior representations to the Court, Credit Suisse no longer
deniesthat it obtained recoveries on its own repurchase demands to originators pertaining to
Loansin the HEMT 2007-2 Trust and did not pass the recoveries on to the Trust as
contractually required. Nor does it dispute that it made repurchase demands for the very same
types of breachesthat MBI A has cited as a basisfor its own repurchase requests, each of
which Credit Suisse hasrejected. MBIA presented evidence of those recoveries that it was able
to glean from the existing, piecemeal, production. But the Court should require disclosure of

comprehensive accounting records, sufficient to show the materiality of the consideration



received by Credit Suisse in connection with repurchase demands, repricings, or settlements
related to the HEMT 2007-2 Loans. MBIA has forcefully and without dispute laid the
evidentiary basis that the Court advised would warrant the requested production and, therefore,
the discovery should be ordered produced.

Second, after MBIA accurately recounted the history of the discovery proceedings
concerning the production of structured data, Credit Suisse now concedes in its opposition that it
did in fact represent to the Court that it would fully comply with the Court’s June 24, 2010 Order
to produce al relevant data from its PBS Database. But its opposition also confirmsthat it never
did, and it takes the position that it never will.

The PBS Data contains critical evidence concerning Credit Suisse's quality control and
repurchase processes. MBIA properly demanded the production of such information to evaluate
what Credit Suisse knew about the loans that it sampled and reviewed in relation to the HEMT
2007-2 Loans, whether Credit Suisse complied with its own policies and representations about its
quality control practices, and how it interpreted its own warranties and repurchase obligations.
Contrary to the Court’s prior orders, Credit Suisse did not even disclose the existence of the PBS
database until MBIA found referencesto it in produced documents. Having been caught red-
handed, Credit Suisse now takes the remarkable position that, because it has made some
piecemeal production of quality control data, it need not make a complete production of the most
relevant and comprehensive materials. That, frankly, is an egregious disregard of its discovery
obligations.

Asto the substantive relevance of the discovery sought, Credit Suisse does not address at
al the evidence and arguments made by MBIA. Credit Suisse instead focuses on oneissue: In

addition to demanding repurchase of HEMT 2007-2 Loans for defects that constituted violations



of Credit Suisse’'swarrantiesto MBIA, Credit Suisse a'so demanded and obtained repurchase
recoverieson HEMT 2007-2 Loans based upon early payment defaults (“EPDSs’) and “no fraud”
warranties, which Credit Suisse did not specificaly provideto MBIA. What Credit Suisse
ignores, however, is the overwhelming and undisputed evidence that it knew the EPDs were red
flags for defective underwriting and borrower misrepresentations, both of which triggered Credit
Suisse' s repurchase obligations to the Trust. Credit Suisse deliberately disregarded those red
flags, and worse, implemented policies and designed its quality control protocols specifically to
avoid revealing securitization breaches, in an attempt to circumvent its repurchasing obligation.

This conduct is similar to that which has led to enforcement activity against other
securitization sponsors. And Credit Suisseis now the subject of an investigation by the
Securities and Exchange Commission, which issued a subpoena this week seeking the same
types of documents as MBIA seeks with thismotion. In addition, recently disclosed documents
bolster MBIA’s arguments on this motion, al of which reinforces that MBIA has set a proper
foundation for the disclosure it seeks. MBIA’s motion should be granted.

ARGUMENT
MBIA’sMotion is Not Moot

Credit Suisse asserts that MBIA’s motion is “moot” because the Court stated on April 7,
2011, in connection with an order it issued in Ambac Assurance Corp. v. DLJ Mortgage Capital,
Inc., that it would reconsider its August 9, 2010 Decision and Order (the “August 9 Order”) in
this action, denying Credit Suisse’s motion to dismiss MBIA’s fraud claim.*

Credit Suisse’s argument is presumptuous and premature; the Court has not rescinded its

August 9 Order. And for the reasons set forthin MBIA’ s letter to the Court dated April 11,

! See Memorandum of Law of Defendants Credit Suisse Securities (USA) LLC, DLJMortgage Capital,
Inc. and Select Portfolio Servicing, Inc. in Opposition to Plaintiff MBIA Insurance Corporation’s Motion
to Compel (“Defs. Mem.”) at 1, 9, 12.



2011, MBIA respectfully submits that the August 9 Order was correctly decided, isin
accordance with each of nine other cited opinions addressing similar allegations,® and should not
be rescinded. Furthermore, MBIA expects that with an appeal pending in MBIA v. Countrywide
Home Loans, Inc., No. 602825/08, the Appellate Division will express its agreement with al of
thetrial courts that have reached decisions in harmony with this Court’s August 9 Order.

More specifically, the two fundamental conclusions upon which the Court’s Ambac
opinion rests—i.e., that Ambac’ s fraud and breach of contract claims are duplicative and that
Ambac had accessto all of the same information as Credit Suisse did, precluding a pleading of
justifiable reliance on Credit Suisse’ s misrepresentations — are inapplicable here. First, because
MBIA allegesthat Credit Suisse misrepresented or omitted material present facts concerning its
existing business practices and characteristics of the HEMT 2007-2 Loans, MBIA’ s fraudulent
inducement claim is not duplicative of its breach of contract claim. See First Bank of Americas
v. Motor Car Funding, Inc., 257 A.D.2d 287, 291-92 (1st Dep’t 1999) (misrepresentations of
present fact may sustain afraud claim alongside a claim based on breach of contractual
warranties).

Second, with respect to justifiable reliance, MBIA alleges at |ength the reasonable due
diligenceit did conduct. And MBIA aleges at length that Credit Suisse did not provide MBIA

with access the information that Credit Suisse had, as the aggregator of the loans that conducted

2 See Docket No. 94.

% See Ambac v. EMC, 08 Civ 9464, Slip. Op., Feb. 8, 2011, 2011 WL 566776 (S.D.N.Y.) (Berman, J.);
Ambac v. EMC, 08 Civ 9464, Slip. Op., Jan. 28, 2011 (Katz, M.J.); MBIA Insurance Corp. v. GMAC
Mortgage, LLC, 600837/10, 30 Misc. 3d 856 (December 10, 2010) (Fried, J.); MBIA Ins. Co. v. Royal
Bank of Canada, 12238/09, 2010 WL 3294302 (N.Y . Sup. Ct. Aug. 19, 2010) (Scheinkman, J.); MBIA
Ins. Co. v. Countrywide et al., 602825/08 (N.Y . Sup. Ct. Apr. 29, 2010) (Bransten, J.); Syncora
Guarantee Inc. v. Countrywide Home Loans, 650042/09 (N.Y. Sup. Ct. Apr. 2, 2010) (Bransten, J.);
MBIA Ins. Co. v. Residential Funding Co., LLC, 603552/08, 2009 WL 5178337 (N.Y. Sup. Ct. Dec. 22,
2009) (Fried, J.); MBIA Ins. Co. v. Countrywide et al., 602825/08, 2009 WL 2135167 (N.Y. Sup. Ct. July
8, 2009) (Bransten, J.). See also Financial Guaranty Ins. Co. v. Countrywide Home Loans, Inc.,
650736/09 (N.Y. Sup. Ct. June 15, 2010) (prev. uncited).



the loan-by-loan re-underwriting and had exclusive possession of the HEM T 2007-2 Loan files
(containing the complete set of documents upon which the loans were underwritten).* To
facilitate the transaction, Credit Suisse gave MBIA representations and warranties that the Loans
bore certain characteristics, and provided MBIA with high-level information summaries,
warranted to be truthful, that it intended MBIA to rely upon in evaluating the risk of the
Transaction.”> Those summaries, including the loan tape and due diligence reports, contained
false information that MBI A had no way of knowing was false. MBIA relied upon the
representations that the information was correct, and to protect itself, had those representations
confirmed in contractual warranties.’

1. MBIA Has Established the Evidentiary Basis as Required
by the Court for Disclosure of All Repurchase Documentation and PBS Data

In January, this Court stated that it would compel disclosure of records reflecting Credit
Suisse' s treatment of recoveriesrelated to HEMT 2007-2 Loansif MBIA could provide a
foundation to conclude that such recoveries existed. The undisputed evidencein MBIA’s
moving papers, admissions in Credit Suisse's opposition, and newly discovered evidence
submitted here, all unquestionably establish that they did.

Indeed, Credit Suisse no longer deniesthat it demanded repurchase of HEMT 2007-2
Loans for defects that triggered Credit Suisse’ s (unperformed) obligation to repurchase

breaching loans from the Trust.” It cannot, based upon the evidence supplied by MBIA.

* See Affirmation of Erik Haas, dated March 25, 2011 (“Haas Aff.”), Ex. 24 (Complaint) 1 29.
°1d. 122, 29-32.

® All of this presumes that MBIA must show “justifiable reliance” upon Credit Suisse’s
misrepresentations, and not simply that the misrepresentations were material to the risk that MBIA
insured. If the misrepresentations denied MBI A the ability to evaluate the risk it was insuring, MBIA —
as aninsurer —may avoid liability under the insurance policy. See N.Y. Ins. L. § 3105.

" Plaintiff MBIA Insurance Corporations Memorandum of Law in Support of Its Motion to Compel,
dated March 25, 2011 (“P. Mem.”) at 8-14 (citing instances in which Credit Suisse demanded and



Moreover, documents produced and identified since this motion was noticed show additional
Credit Suisse repurchase demandsto originators for HEMT 2007-2 Loans, based upon the same
types of breaches MBIA has cited in its putback requests to Credit Suisse, which Credit Suisse
has denied.

For example, in August of 2007, Credit Suisse demanded repurchase of loan

for breaches including failure to comply with the Truth in Lending Act and failureto

comply with underwriting standards, both violations of representations and warranties that
MBIA obtained from Credit Suisse.® Despite discovering that this loan breached the HEM T
2007-2 securitization warranties, Credit Suisse did not notify MBIA of the defect or repurchase
the loan from the Trust, as contractually required.® Credit Suisse subsequently received an
$80,000 in settlement of this and other loan repurchase demands.®® But even after receiving this
payment, Credit Suisse |eft the breaching loan in the Trust, from which it was eventually
released by defendant SPS to another Credit Suisse affiliate, without consideration.** Other
examples from Credit Suisse' s recent production are loan , put back for fraud, failure

to comply with underwriting guidelines, and appraisa irregularities;'? loan , put back

obtained recoveries because, e.g., “[t]he loan was not documented according to the applicable
underwriting guidelines,” and for misstatements of income and occupancy).

8 Affirmation of David Slarskey (“Slarskey Aff.”), dated April 29, 2011, Ex. 1, CS_M0006053869-72
(produced on March 22, 2011). See also Affirmation of Darren Teshima, dated Apr. 15, 2011 (“Teshima
Aff."), Ex. Ca CS_M0000006596, (ii) (truth-in-lending warranty) and (iv) (underwriting warranty).

® See Teshima Aff., Ex. C (Pooling and Servicing Agreement (“PSA”) Excerpts), Section 2.03(e) (“Upon
discovery by any of the parties hereto of abreach of arepresentation or warranty ... that materially and
adversdly affects the interests of the Certificateholders or the Certificate Insurer in any Mortgage Loan,
the party discovering such breach shall give prompt notice thereof to the other parties and the Certificate
Insurer.”)

10 garskey Aff., Ex. 2, CS_M0006040466-68 (repurchase demand) (produced on April 14, 2011).

! See Trustee Loan Level Datafor Apr. 2008, available at https://trustinvestorreporting.usbank.com.
This practice congtitutes a breach of SPS's contractual obligations. See Haas Aff., Ex. 24, 1 63-67.

12 Slarskey Aff., Ex. 3, CS_M0006053873-76 (repurchase demand).



for borrower misrepresentation and failure to comply with underwriting guidelines;*® and loan

, put back for appraisal problems.** Credit Suisse did not provide notice of these
defective Loans or repurchase them from the Trust.”> Nonetheless, it admits that in these types
of transactions, “ Credit Suisse and the originator sometimes reached a negotiated settlement
whereby the loan was re-priced at a discount that the originator paid to Credit Suissein
exchange for arelease.”*® MBIA seeks disclosure to show all of the recoveries related to any
HEMT 2007-2 Loans, whether by repricing, settlement, or other means.

The recoverieson HEMT 2007-2 Loans owned by the Trust, and the related Repurchase
Documentation, are relevant both to MBIA’ s fraud and breach of contract claims: They show
Credit Suisse’ s motivation and scienter for fraudulently inducing MBIA to participate in the
Transaction. Credit Suisse did so, in part, to obtain double-recoveries on the defective Loans by
shoveling them into the Trust, profiting from their securitization, and then recovering again when
it demanded that the originators of those Loans repurchase them, even though Credit Suisse no
longer owned the Loans. The magnitude of the recoveries also will contribute to an award of
punitive damages. In addition, the recoveries will show that Credit Suisse violated its
obligations to inform MBIA when it discovered HEMT 2007-2 Loans that breached warranties,

and to repurchase the same from the Trust.

3 Slarskey Aff., Ex. 4, CS_M0005995736-44 (repurchase demand and supporting documentation, with
corresponding MLPA showing the basis of the repurchase demand).

Y Slarskey Aff., Ex. 5, CS_M0005984807-37 (repurchase demand and supporting documentation). See
alsoid., Ex. 6, CS_M0005985955-57 (detailing why the appraisal was faulty).

1> See Trustee Loan Level Data for November 2007 (showing loan “charged off,” not
repurchased), June 2008 (same for loan ), and October 2007 (same for loan ),
available at https://trustinvestorreporting.usbank.com.

® Defs. Mem. at 5. Notethat thisis not describing “global settlements,” for which disclosure has already
been ordered in the Jan. 26 Order. Credit Suisse has admitted |oan-by-loan repricings and payments
received.



Instead of responding to this evidence, Credit Suisse misleadingly suggests that it only
“sought to enforce its rights pursuant to the fraud reps and EPD provisions” in its contracts with
originators.*” This suggestion is not only false (as shown above), but misses the point. Credit
Suisse knew that EPDs and fraud were red flags that the Loans were originated in violation of
underwriting requirements or based upon misrepresentations, breaches that triggered Credit
Suisse’ s notice and repurchase obligations to MBIA.*® Indeed, Credit Suisse’'s own RMBS
Manual links afinding of EPDs to substandard underwriting.*® Nonetheless, Credit Suisse
intentionally disregarded those breaches, in violation of its contractual notice and repurchase
obligations, and in contravention of its representations about its quality control practices.”

All of thistook place within the context of a broader, ongoing fraudulent scheme. See
Oster v. Kirschner, 77 A.D.3d 51, 56 (1st Dep't) ( “intent to defraud isto be divined from
surrounding circumstances’); DDJ Mgnt., LLC v. Rhone Group L.L.C., 78 A.D.3d 442, 443 (1st
Dep't 2010) (same). Credit Suisse does not dispute that it systematically manipulated its quality
control processes to avoid finding securitization breaches.?* As part of its undisclosed policy to
avoid “creating arecord of possible rep/warrant breachesin deals,” Credit Suisse management
shut down quality control efforts designed to detect securitization breaches,? ignoring clear

evidence of such breachesin, e.g., loansit described as “fishy,” while putting the loans back to

¥ Defs. Mem. at 5.
18 See PI. Mem. at 9-10.

19 See Slarskey Aff., Ex. 7, CS_M0004252914 et seq. (RMBS Conduit Process Control Manual (“RMBS
Manual”)) at CS_M0004253417 (linking EPDs to substandard underwriting).

2 e Pl. Mem. at 14-19.

1 See PI. Br. at 9-10; see also Slarskey Aff., Ex. 8, CS_M0005988876-77 (“[s]ince the EPD request is
outstanding, | will not sen[d] the QC review”).

%2 Haas Aff., Ex. 11; see also Slarskey Aff., Ex. 9, CS_M0005718731 (instructing employees to “hold
off” on doing quality control for loansthat “tanked” but did not qualify as EPDs).



originators as EPDs and pocketing the recoveries.”® That is because when it did review EPD
loansit found credit breaches, which trigger Credit Suisse's (again unperformed) obligation to
repurchase securitized loans.

In 2006, Alex Huang, akey Credit Suisse employee who later assembled the HEMT
2007-2 Trust, asked for areview of agroup of EPD loans “to find out what went wrong.” Credit
Suisse determined that 60 percent of the EPD loans did not meet underwriting guidelines.®* By
2007, management discouraged such reviews, so as not to cause “ problems and confusion,” and
deliberately recalibrated its quality control processes to maximize its own EPD putbacks while
minimizing findings of securitization breaches.”® Credit Suisse has admitted that delinquencies
were caused by bad underwriting, misstated incomes and originators “ coaching” borrowers to
obtain loans, any of which requires repurchase.”®

In the case of severa high-volume originators of HEMT 2007-2 Loans, Credit Suisse
issued credit to originators to finance the origination of loans that Credit Suisse knew were sub-
standard and likely to default. Credit Suisse nonetheless agreed to purchase these defective
loans intending to securitize them quickly put large numbers of loans back for EPD violations —
thus doubly profiting first from the securitization and then from the repurchase recoveries. This
practice, developed over aperiod of years, had ripened by 2007 so that by the time Credit Suisse
securitized 2,320 New Century loans into the HEMT 2007-2 transaction (nearly 15 percent of the

deal by loan count), it was well aware that New Century loans actually suffered from high rates

# See Slarskey Aff., Ex. 10, CS_M0005987452-55 (putting back loans for EPD despite evidence of
underwriting, documentation, appraisal, and fraud); Ex. 11, CS_M0005979360-61 (ignoring evidence of
other violations because EPD “[is] a stronger casefor us’).

# See Slarskey Aff., Ex. 12, CS_M0005522336-38.
* See Pl. Mem. at 9 and Slarskey Aff., Ex. 9, CS_M0005718731.
 See Slarskey Aff., Ex. 13, CS_M0004263535-38; Ex. 14, CS_M0005718734-35.



of delinquency and deficient underwriting, because Credit Suisse was putting back hundreds of
New Century loans at atime?” Still, Credit Suisse warranted to MBIA the underwriting of the
New Century loans, and denied the breaches when MBIA later found them.

More specifically, in September 2006, Huang emailed the servicer of apool of New
Century loans slated for securitization expressing “concern[] about the amount of deli[n]quent
loansin this pool.”?® By March 2007, while assembling the HEM T 2007-2 pool, Huang was
“sure” that a number of the New Century loans would default and have to be put back.?® Indeed,
in March, because New Century was on the brink of bankruptcy and the scheme had become
unsustainable, Credit Suisse was contemplating an exit strategy for the New Century loansit had
bought off the warehouse financing line.*® A Credit Suisse employee called the collateral
backing the loans “alittle ugly,” in particular because the second liens have “fico [] lower than
we normally securitize”3! Nonetheless, with this actual knowledge of defective underwriting,
Credit Suisse securitized more than 2,000 New Century loans into the HEMT 2007-2
Transaction, gave warranties as to the Loans qualities, but then denied all of MBIA’ s repurchase

demands when it discovered the same deficiencies that Credit Suisse had known abouit.

" On February 15, 2007, days after it first met with MBIA, Credit Suisse put back 101 delinquent New
Century loans; eighteen of these were nonetheless securitized in HEMT 2007-2 just afew months later.
See Slarskey Aff., Ex. 15, CS_MO0006063214-15. Just two weeks later, Credit Suisse put back an
additional 146 loans (55 of which were securitized in the Transaction). Seeid, Ex. 16,
CS_MO0006060119-22. Asof August 2007, Credit Suisse had 658 outstanding putback requests to New
Century, totalling over $44 million. I1d. Ex. 17, CS_M0005641034-35 (attaching repurchase schedul€).
Of those 658 loans, 252 were securitized in HEMT 2007-2.

% Slarskey Aff., Ex. 18, at CS_M0005805595-96.
» Slarskey Aff., Ex. 19, CS M0004277351-53.
¥ Slarskey Aff., Ex. 20, CS_M0004302745.

¥ 1d. Thisfinding of low FICO scores matches with the statement of Rob Sacco, Credit Suisse's head of
underwriting, that New Century and other originators of HEMT 2007-2 L oans were “ subprime,” even
though Credit Suisse represented them to MBIA as originators of higher quality “Alt-A” loans. Slarskey
Aff., Ex. 21, CS_M0004303573-74.
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The deceit in these practices does not depend on New Century’ s financial condition, or
the risk that the performance of loans (if they had met the warranted characteristics) might
deteriorate in the future. It isthat Credit Suisse knowingly securitized defective loans, with the
intent to launder them through its securitization and EPD putback scheme, and while concealing
the evidence of breaches. See, e.g., Rombach v. Chang, 355 F.3d 164, 173 (2d Cir. 2004)

(“ Cautionary words about future risk cannot insulate from liability for the failure to disclose that
the risk has transpired”).

Credit Suisse did not disclose the truth of its then-present business practicesto MBIA
during MBIA’s consideration of whether to insure payments on the Transaction. Credit Suisse’s
acknowledgment that it demanded repurchase of HEMT 2007-2 Loans based upon EPDs and
fraud, in conjunction with evidence that it knew those findings were hallmarks of securitization
breaches, and that it intentionally subverted its quality control practices, provides powerful
evidence of the fraudulent intent underlying its misconduct. Indeed, this securitization and
putback scheme for defective loans is akin to the conduct that led to Morgan Stanley paying huge
fines and restitution in a civil enforcement action.®* Just this week the SEC issued a subpoena
requesting the very same kinds of documents from Credit Suisse that MBIA seeks with this
motion.

Finally, Credit Suisse’ s argument concerning its EPD repurchase demandsignoresiits
servicing obligations. When it identified non-performing EPD HEMT 2007-2 Loans, Credit
Suisse, as the servicer of the Loans, had an obligation to pass any subsequent recoveries it

obtained on those Loans on to the Trust. Instead, Credit Suisse pocketed the “repricing” or

% See Appendix A, In re: Morgan Stanley & Co. Incorporated, 10-2538 (Sup. Ct. Suffolk County, June
24, 2010) (Assurance of Discontinuance).
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“settlement” funds it obtained on those Loans and |eft them in the Trust to default, and to be
released to yet another affiliate of Credit Suisse, without consideration.®

Credit Suisseirrelevantly retorts that it negotiated the so-called “no-fraud” and EPD
representations that it provided to originators out of the HEMT 2007-2 securitization
representations and warranties. But the issue is whether Credit Suisse knew that the Loans did
not conform with the representations and warranties that it did provide. Asisclear from the
email Credit Suisse cites, in which it denied the EPD and fraud warranties, Credit Suisse stated
that, instead of MBIA’s proposed fraud and EPD reps, Credit Suisse expected MBIA to rely
upon the “loan taperep,” the“ underwriting rep,” and the“ compliancerep” aswarranting,
inter alia, thetruth of theinformation Credit Suisse provided about the Loans including their
compliance with underwriting guidelines, and the truth and accuracy of the information Credit
Suisse provided.® Thus, Credit Suisse's knowledge of fraud and EPD triggered its notice and
repurchase obligations, based upon the warranties that it did provide to MBIA.

In sum, far from a*fishing expedition,” there is ample evidence that Credit Suisse
obtained recoveries on loans owned by the HEMT 2007-2 Trust, with knowledge that those loans
breached the representations and warranties Credit Suisse supplied to MBIA, and without
notifying the Trust of those breaches or repurchasing the defective Loans. MBIA has met its
burden to set a foundation for the Repurchase Documentation it seeks, which should be
compelled as in the accompanying proposed order.

A. Credit Suisse Seeksto Evade Production of the PBS Data for All
of the Relevant Quality Control Samplesas Ordered by the Court

% See Haas Aff., Ex. 24 (Complaint) 1 63-65.

¥ See Teshima Aff., Ex. H at MBIA_CS00024912-24921 (repeatedly citing existing reps as warranting
the factual attributes of theloans). See also Sarskey Aff., EX. 22, Insurance Agreement, Section 2.01(j)
(“Accuracy of Information” warranty).

12



Credit Suisse’ s opposition reflects its strenuous efforts to avoid disclosure of quality
control data central to thislitigation, as ordered by the Court in its June 24, 2010 Order of last
year. To recount, as set forthin MBIA’s opening brief and admitted,® Credit Suisse first failed
to disclose the existence of the PBS Database and denied its existence. When MBIA discovered
the PBS Database by references in Credit Suisse's production, Credit Suisse denied it contained
relevant data. When MBIA brought the issue to the Court’ s attention, Credit Suisse then said it
would fully comply with the Court’s June 24, 2010 Order and produce all of the relevant data,
and that no further order was required. But Credit Suisse has not done so, and it is now clear that
it has had no intention of doing so. Now Credit Suisse's position is that because it has produced
some quality control data, it need not produce the central database containing the most relevant
data, issuing thefiat that “MBIA Is Not Entitled to Any Additional Quality Control
Information.”* MBIA cannot obtain “additional” PBS Data because Credit Suisse has not
produced any in the first place. Credit Suisse hasno valid explanation for failing to disclose
and produce data from this central repository, as ordered, and it still has not produced any of
its PBS Data.

Credit Suisse does not dispute its policy was to draw samples of loans from various pools
initsinventory for quality control review, or its policy that the results of the sampling analysis
were to be imputed back to the entire inventory of loans from which they were drawn, for

purposes of expanding upon the review as patterns of deficiencies were found.* Credit Suisse

% See Pl. Mem. at 16-17 and Def. Mem. at 8.

% See Defs. Mem. at 8 (explaining its failure to disclosein response to the Court’s Order on the basis that
the database “historically was used by personnel no longer employed by the company.” MBIA identified
the database by looking at Credit Suisse’sRMBS Manual and database manuals; surely Credit Suisse
could have identified its own databases) and 12 (emphasis supplied).

¥ See Pl. Mem. at 16-19. Quality control analysis was to include a complete “re-verification of
employment, income, assets, and appraisals for 100% of the [loan] samples,” with occupancy “validated
on 5% of loans selected for review.” See Haas Aff., Ex. 20 (RMBS Conduit Process Manual) at
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thus intended for an inference to be drawn regarding the HEM T 2007-2 Loans from rel ated
samples, regardless of whether the applicable quality control sample actually contained a
HEMT 2007-2 Loan. Nonetheless, Credit Suisse reverses the Court’ s June 24, 2010 Order,
construing it to require production only of quality control data from the samples actually
containing aHEMT 2007-2 Loan, rather than drawn from inventory containing aHEMT 2007-
2 Loan.® Plainly, Credit Suisse’s construction would deny MBIA the bulk of relevant quality
control data. Credit Suisse’s reliance on sampling assures that many relevant samples did not
actually contain any of the HEMT 2007-2 Loans.

MBIA seeks only that which is necessary to draw the relevant inferences, i.e., the PBS
Datafor the sampled loans that were drawn from inventory containing the HEMT 2007-2
Loans. The Court’s June 24, 2010 Order was based upon MBIA’s (now proved) allegations
about how Credit Suisse's quality control processes were supposed to work, requiring production
of the relevant quality control samples so that MBIA could test the veracity of Credit Suisse's
representations about its quality control practices, and its knowledge and understanding of
breaches, by extrapolating from the sample sets. * This datawill show, for example, that Credit

Suisse (i) violated its quality control policies as represented; (ii) ignored breaches that

CS_M0004253346. Properly performed, thiswould surface sampled loans that did not, for example,
meet Credit Suisse's underwriting guidelines regarding, e.g., credit standards, liabilities, employment and
income, or assets. See, e.q., Slarskey Aff., Ex. 23 (Credit Suisse August 2006 Correspondent
Underwriting Guidelines). And consistent with its pre-contractual representationsto MBIA, when there
was a " pattern of deficiencies,” Credit Suisse’s purported policy was to “expand on reviews’ to assure the
quality of itsinventory. Haas Aff., Ex. 25 at CS_M0004253345.

% See Defs. Mem. at 13.

¥ See Pl. Mem. at 5-6 (describing Credit Suisse’s pre-contractual representations regarding quality
control). Inafootnote, Credit Suisse dismisses the significance of the pitchbook cited by MBIA and
presented by Credit Suisse at the first meeting between the two parties. See Def. Mem. at n.2. Credit
Suisse points to fine print in its presentation that “[t]hese materials may not be used or relied upon in any
way,” asif by including such a disclaimer it could innoculate itself against tort liability for fraudulent
business practices. Thisis nonsense. See Sommer v. Fed. Sgnal Corp., 79 N.Y.2d 5470, 554 (1992)
(disclaimers unenforceabl e against conduct that “evinces areckless indifference to the rights of others”).
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disgualified loans for HEMT 2007-2 securitization or triggered repurchase requirements; and
(iii) identified the same defects in its samples as formed the basis for MBIA’s more than 4,000
repurchase demands, denied in their entirety by Credit Suisse.

Asjust one example of the prejudice caused by Credit Suisse' s evasions, in the last few
weeks since filing this motion MBIA has discovered a seriousirregularity in anumber of HEMT
2007-2 Loans: Theseloans were previously securitized by Credit Suisse and then repurchased
by Credit Suisse as defective, just months before Credit Suisse pumped them into the HEMT
2007-2 Trust.*® Upon repurchasing these defective loans, Credit Suisse assigned them new
loan identification numbers, wiping the slate clean.

MBIA is unable to determine what Credit Suisse knew about the defects associated with
these recycled loans that required their repurchase from other securitizations.** Its policies
suggest that the loans should have undergone quality control review when they were
repurchased. But in the absence of PBS Data, MBIA has been denied the results of that quality
control analysis (both under the new or old loan number), and thus critical disclosure concerning
the improper practice of repurchasing defective loans from one securitization and recycling them
into HEMT 2007-2. Credit Suisse should not be permitted any longer to evade disclosure of its

PBS Data as requested by MBIA and ordered by the Court last year.

0 See Affidavit of Afshin Azhari, dated Apr. 29, 2011.

1 Nor, based upon Credit Suisse' s truncated production, can MBIA determine what data was maintained
in connection with the loans' earlier loan numbers, or whether other HEMT 2007-2 Loans were
previoudy assigned other loan_ids, by some other process. Seeid 1 9-10.
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CONCLUSION

For the foregoing reasons, MBIA’s motion to compel should be granted and MBIA’s

Proposed Order should issue.

Dated: New York, New York
April 29, 2011

PATTERSON BELKNAPWEBB & TYLERLLP

By:__/d/ Erik Haas

Erik Haas (ehaas@pbwt.com)

Nicolas Commandeur (ncommandeur @pbwt.com)
David Slarskey (dnslarskey@pbwt.com)

1133 Avenue of the Americas

New York, New York 10036

Telephone: (212) 336-2000

Fax: (212) 336-2222

Attorneys for MBIA Insurance Corporation
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. SUPERIOR COURT
. DEPARTMENT OF THE TRIAL COURT

10-25238

Civil Action No.

i 9
In re: Morgan Stanley & Co. Incorporated JUN »24— 2010

SUPERIOR ¢

'ASSURANCE OF DISCONTINUANCE
PURSUANTTO M.G.L. CHAPTER 934, § 5

I..INTRO.DUCTION

1. Pursuant to the provisions of Masséchuéetts Generél Laws Chapter 93A,
the Commonwealth of Massachusetts, by and through Martha Coakley, Attorney General,
undertook an investigation into the financing, purchase, and securitization of allegédly
unfair residential mortgage loans during the period late 2005 through the first half of
2007 by Morgan Stanley & Co. Incorporated (together with its affiliates involved in the
mortgage financing and securitization business, “Morgan Stanley™). This is part of a
market wide investigation that continues as to entities other.than Morgan Stanley.

2 In liéu of litigation and in recognition of Morgan Stanlejr’s assistance‘an(.i
cooperaﬁon, the Office of the Attormey Gerieral (“AGO™) agrees to accept this_ASsurance
of Discontinuance (“AOD”) on the terms and conditions contained herein. The AGO and

Morgan -Stanley voluntarily enter into this AOD.



3. .Morgan Stanley enters into this AOD for settlement purposes only and
neither admits nor denies the AGO’s allegations. This AOD is made without any trial or

adjudication of any issue of fact or law.

IL DEFINITIONS
4, For the purposes of this AOD, the following words shall have the
following definitions:
a. “CLTV” means combined ..loan to value ratio, deﬁned as the ratio of the
unpaid principal balance of the first lien loan and any second lien loan that
may exist to the then most current value of the prope'rty-;!
b. “Best Efforts” méans activities performed in good faith to achieve the
indicated outcome;
c. “BPO Value” means any property value obltained at Morgan. Sﬁnley’s
request iﬁ due diligence iq connection with the bulk purchase of mortgage
loans from an independent real estate or valuation brofessional, including
" but not limited to a broker price opinion; |
d. “Fully Indexed Mortgage Payment” means a payfnent that is calculated
as the first month mortgage payment assuming the interest rate is equal to
the then-applicable indcx- plus the margin;
e. “Fully ]ndexéd'Rate” means the interest rate calculated by adding the
index at origination and the margin;
f. ;‘Fully Indexed DTI Ratio;’ means the ratio of: (i) the borrower’s total

monthly debt, which includes the borrower’s mortgage principal and



i

interest amounts payable if calculated using the Fully Indexed Rate, to (ii)

the borrower’s total monthly income;

. Unless otherwise noted, “LTV> means the loan to value ratio, defined

as the ratio of the unpaid prihcipal balance of the loan to the then most

- current value of the property;

h. “Subpfime Loans” fo;' purposes of Section IV of this AOD only, means
United States rc;,sidential mortgAage'loans purchaséd in bulk or securitized
by Morgén Stanley on or after the date of this AOD and where the loans
were originated on or after fhe date of this AOD, for which the average
FICO score for borrowers in the pool is 660 or less at the time of
origination; and

i. “UPB” means the unpaid principal balance of the loan.

III. ALLEGATIONS

. The Relevant Entities

New Century Financial Corporation (“New Century”) was one of the -

largest originators of subprime loans in the United States. New Century stopped

originating loans and filed for bankruptcy in 2007.

6.

Morgan Stanley is one of the nation’s largest financial services companies.
g Y g p

From 2001 to 2007, Morgan Staniey was a major participant in providing liquidity to

originators of “subprime” mortgage loans, which are generally loans to borrowers with

weaker credit histories. This subprime business offered Morgan Stanley a variety of

profit opportunities, including lending fees and interest on loans, profits from loan

purchases, and underwriting fees. While other éompanies also bought loans, Morgan



Stanley was the largest purchaser of whole loans from New Century, buying tens of
thousands of loans. Certain Morgan Stanley investment bankers connected to the

subprime mortgage market, in some documents, referred to New Century as a “partner.”

B. The Subprinie Procéss
T Investment banks pléyed a central role in the US subprime lending market

by providing mortgage loan ériginators with both liquidity and access to the capital |
markets. Because moftgage loan originators geﬁerated profits primarily through the sale
of their loans, their bus'iﬁess was drivén by volume. As aresult, subprime originators
sought ways to borrow money to make more loans for quick resale. A brincipal source of
this capital for subprime lending was warehouse loans provided by entities such as
investment banks. Under a warehouse lending arrangemcnt; an investment bank provides
an originator with cash through a line of credit. Money borrowed by the originator under

the warehouse loan is, in turn, secured by mortgage loans. The investment bank received

fees and interest income on the line of credit.

8. The subprime originators aggregated the loans into pools. Typically the
originators would either deposit the loans into a trust that would issue securities backed
by the loans, or it would sell the loans to an investment bank. The investment bank
sought td profit from the first appyoach by serving as underwriter Qf securities and taking
fees. It sought to profi;c from the second approach by buying the loans and depositing
them into a trust that would issue securities for sale.

9. Investment banks participated in all parts of this process and typically
reviewed the loans in order to determine the quality of the lending practices and of the

individual loans of their originator partners. Through this process, generally referred to



as “due diligence,” investment banks were able, in some instances, to determine whether
there were quality problems with an originator’s loans and to identify individual problem

loans.

C. The Morgan Stanley-New Century Relationship

10. Morgan Stahley’s relationship with New Century fell within this general
pattern. Morgan Sté.nley provided funding to New Century for new loan originatioﬁs
through a warchouse facility, acted as underwriter for N‘e\;v. Century’s securitizations, and
pprchased New Cenfury’s loans. Morgan Stanley’s warehouse facilities were lines of
credit that ‘pr'o'vided New Century with access to cash and enabled New Century to
.quickly convert loans into cash to make additional loans. This enabled New Céntufy to
make .more loans than it could have using only its own capital. Morgan Stanley, in
return, obtained profits and additional businéss ﬂom New Century, including warehouse
fees and interest as well as fees for securities underwriting.

| 1 As part of Morgan Stanley’s relationship with New Century, from tifne to
time, Morgan Stanley entered into agreements to purchase New Century’s loans months
in advance (“forward purchases”). Morgan Stanley sometimes committed-to buy loans,
meeting certain parameters, so far in advance that the loans that were the subject of the
agreemenf had not yet been originated. As- a result, Néw Cénﬁry was often or'ig‘inating
loans for the purpose of fulﬁlling its commitment to Morgan Stanléy.

12.  Of the investment banks providing billions of dollars, in the aggregate, in
ﬁnéncing to New Century, Morgan Stanley’s lwarehouse line of credit was the largest; it

cqmmitted to provide up to $3 billion of funding during 2006 and 2007. Because the

warehoused loans were rapidly sold or securitized, the warehouse line was continually re-



used to fund additional subprime loans. These loans were then sold and the process was

repeated.

D. Unfair Loans

13. As New Century expanded in 2005 and 2006, it began to make larger and

larger numbers of risky loans to borrowers in Massachuseﬁs. | |
| 14.  New Centurf, like many other originators, made a large number of

‘ adjustable rate mortgages (;‘ARMS”) with initial “feaser” rates that reset to a much higher
interest rate. A very large porti})n of fhe dollar value of New Century’s subprime loans
was ARM s with teaser rates.

15.  When it made ARM loans, New Century t};pically qualified borrowers
based on payments made at the teaser rate. New Century’s business plan assumed that . A
many borrowers would need to refinance their loans prior to reset. The bgjrrower’s ability
to refinance depended on continuous appreciation in home prices. New Century made no
é_ffort' to qualify borrowers at the Fully Indexed Rate.

16.  Many of the ARM borrowers would no’; have qﬁaliﬁed for loans under
New Century’s underwriting guidelines had New Century determined the borrowers’
ability to pay the loans at the Fu]ly Indexed Rate. In Massachusetts, a mortgage lender
must determine whether a borrower has the ability to repay a prospectivé loan in
accordance with its terms. The lender may not rely on the assumed ability of the
borrower to obtain refinancing. As a result, such loans were presumptively unfair under

Massachusetts law.



E. The L;)an Purchase Process Identified Defects

17.  As part of Morgan Stanley’s process for purchasing and securitizing
subprime loans, it engaged in a number of reviews of the quality of the originators’
lending practices and loans. These included, inter alia, determining whéther the
subprime loans were originated in accordance with the ori ginato;s’ underwriting
guidelines and assessing compliance with applicable laws (“credit and compliance -
diligeﬁce”), and éxamining property values (“valuation diligence;’). These reviews
increasingly démonstrated shortcomings in some of New Century’s lending prgctices and
problems with a large number of individual subprime loans. |

18.  Onerecurring i.ssue identified by Morgan Stanley was New Century’s
origination of loané that violated the Massachusetts Division of Banks’ borrower’s best
interest stand.ard> (“BBI”). Based on the proce.ss Morgan Stanley put m place to review
and analyze New Century loans, Morgan Stanley generally excluded such loans from its
bulk loan purchases. However, Morgan Stanley performed less due diligence on its
warehouse line, and New Century used the financing provided through Morgan Stanley’s
warehouse line to fund certain loans that violated this Massachusetts law. Other
instances where the review and diligence prdcess identified defects in the New Century

loan pools-and loan origination procedures include the folljowing:

a. Morgan Stanley DTI Analysis
19. Morgan Stanley was aware that New Century typically qualified
borrowers based on the teaser rate, and that New Century made no effort to qualify

borrowers at the Fully Indexed Rate.



20. Morgan Stanley conducted an analysis in 2006, based oh a 2005 research
report issued by Morgan Stanley’s fixed income group tﬁat predicted that, in the then
prevailing rate environment, hpon reset borrowers could, in aggregate, cxpect an increase
in the DTI ratio by a factor of 1.36. On this basis, a 2006 “teaser”-based DTI ratio of |
41% converts into a DTI ratio of 56% at reset, and a 2006 teaser-based DTI ratio of 43%
converts into a reset DTI ratio of 58%. Morgan Stanley considered borrowers with DTI
ratios in excess of 55% to be unable to afford their loans; based on Morgan Stanley’s |
analysis, the borrowers wouid be compelled to refinance their loans prior to réset.
Borrowers uﬁable to obtain reﬁné.ncing would not be able to repay their loans. If a proxy
for the rate at reset had been estimated using a 1.36 reset multipie; of the Massachusetts |
loans purchased by Morgan Stanley, 41% had fully indexed DTI ratios on this basis
greater than 55%, and 29% had fully indexed DTI ratios on this basis over 60%. Fer
Massachusctts loans purchased by Morgan Stanley from New Century, about 45% of the
borrowérs would not have qualified had the borrower’s ability to pay been assessed using

Morgan Stanley’s reset DTI analysis.

b. Underwritiné Guidelines
21.- It was Morgan Staniey’s stated policy-not to purchase and séquritize loans
found to violate an originato.r’s underwriting guidelines unless the loans had sufﬁciént
compcnsating' factors. The primary purpose of credit and compliance diligence was to
determine whether loans offered by New Century for purchase by Morgan Stanley were
underwritien in accordance with the originator’s underwriting guidelines or whether
sufﬁcient.co_mpensating factors existed, and whether the loans were otherwise in

accordance with law.



22.  To help perform credit. and compliance diligence Morgan Stanley hired
Clayton Services, Inc. (“Clayton™), a ﬁrm specializing in diligence and unaffiliated with
Morgan Stanley or any 'ori‘g'inator.. Claﬁon'was hired as a vendor to review a sample of
loans, usually 25% of the New Century loans in a given pool for purchase. Clayton
reviewed the loans based oﬁ criteria provided by Morgan Stanley and reported results to
Morgan Stanley’s due diligence team. These criteria principally concerned whether the
loéns complied with the originator’s undérwriting guidelines and whether the loans were -
in compliance with applicable laws. When Clayton’s examination uncovered loans that
were in violation of guidelines or law in any respect, it graded the loans as “exceptions.”

23, As aresult of the due diligence procéss, Morgan Stanley was aware of
quality problems with New Century subprime loan pools by late 2005. These problems
includeci sloppy underwriting for many loans and stretching of underwriting guidelines to
cnéompass or ap'provclloans ﬁot written in accordance with the guidelines.

24.  Inlate 2005 and early 2006, Morgaﬁ Stanley began rejectiﬁg greater
numbers of New Century loans as a result of these findings. By March 2006, New
Century complained about these rejections and pressured Morgan Staniey to increase the
percentage of New Century’s offered loans it purchased, suggesting that it would begin
shifting its business to other buyers.

25.  In April 2006, as Morgan Stanley wrestled with the possibilify of losing
New Century’s buéiness, Morgan Stanley’s éubprime mortgége team discussed a number
of possible fesponses to this situation. As a result of these discussions, one of Morgan
Stanley’s senior bankers purchased loans ‘that.l\/llorgan Stanley’s diligence team had

initially rejected. According to Morgan Stanley’s records, 228 loans were purchased in



this way. Morgan Stémley’s diligence téams began to be more responsive to-New
Century’s desire to include additional loans. in the ];)ur;:hase f)ools.

26. In Morgan Stanley’s 2006-2007 New Century pools, the large majority
of the loans feviewed by Clayton were identified by Clayton as having some type of
exception. Most loans had multiple exceptions. |
| 27.  Ininstances where Clayton found material exceptions to the guidelines,
Clayton reviewed the loans to determine whether compensating factors existed. Clayton
found dﬁring the 2006-2007 period that approximately 9% of the loans had sufficient
compensating factors to offset such exceptions. |

28. During 2006 and 2007, Morgan Stanley waived exceptions on and
purchased a large number of the loans found By Clayton to \./iolate_ guidelines withoﬁt
sufficient compensating factors. In the last three quarters of 2006, Morgan Stanley
waived more than half of all materiAal exceptions found by Clayton(there can be more
than one material exception on one “exception” loan), and purchased a substantial
number of Nevs.z Century loans found by Clayton to violate guidelines without sufficient
compensating factors. |

29. In addition, loans with certaiﬁ_ exlcepti.ons_ such as high DTI ratios or high
~ LTV or CLTV ratios that were in excess of underwriting guidelines but within a tolerance
found acceptable to Morgan Stanley were purchased without a review by Clayton for
compensating factors.

30.  Portions of the diligence samples were randomly selected. In most pools:
during 2006 and 2007, substantial percentages of randomly sampled loans were identified

‘by Clayton as exceptions. Overall, about a third of all randomly sampled New Century
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loans were found by Clayton to violate guidelines without sufficient compensating

factors.

¢. CLTYV Ratios Greater Than 100%

31. Appraisal quality is significant in evaluating the risk of subprime pools
because poor appraisals may overstate the amount of equity.a borrower has in the home.
Property value is the denominator in the LTV and CLTV ratios, which are key criteria in
assessihg the risk of léss.’

3‘2. Starting in or around October 2005, in the course of reviewing and

rejecting for purchase certain loans, Morgan Stanley became aware of problems in the
quality of appraisals at New Century. The quality problems persisted thro‘ugh 2606'and
2007,

33. . In Morgan Stanley’s valuation diligence process, Morgan Stanley engaged
independent providers to provide an opinion concerning the value of aysample of the
properties securing the New Century loans. Generally,_Morgan Stanley efnployed S0~
called broker price opinions or “BPOs” to check the value of the properties. In a BPO, a
local broker evaluates the property and provides an indicated value and some additional
information. - _ A

34 It was Morgan .Stanlgy’s stated poliéy. not to securitize loans with LTV or
CLTV values greater than 100%. However, Morgan Stanley did purcha‘se and securitize
numerous loans where the LTV or CLTV based on the BPO-checked .Value rather than
the initial appraisal exceeded that threshold. Overall, 31% of the New Century loans on
properties checked via BPOs in the valuation diligence brocess and securitized by

Morgan Stanley in 2006 and 2007 had CLTV ratios based on the BPO-checked values
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that were greater than 100%. In Morgan Stanley’s securitizations during 2006 and 2007, _
60% of the New Century loans with CLTVs based on the BPO-checked {/alues over

100% had ratios greater than 105% on that bésis, and about 19% of such loans had ratios
greater than 120% on that basis.. See the folilowing chart Based on information and

calculations provided by Morgan Stanley:

Subprime Loans Originated by New Century and Securitized by Morgan
Stanley in 2006 and 2007 ;

Calculation of CLTV Ratios Using BPO Values (includes only Loans with BPO
Values)

Loans with Original CLTV
All Loans of 100

; Number of % of Number of - % of

CLTV Range Using BPO Value (%) ~ Loans | Total Loans Total
Less than or equal to 80 3,535 185% | |374 4.2%
181095 A 5,372 28.1% | | 1,624 18.1%
96 099 2,627 13.7% | | 1,737 19.4%
100 ‘ ) 1,582 . 8.3% 1,416 15.8%
101 to 105 : 12,378 12.4% 1,733 - 19.3%
106t0 120 _ ' | 2,490 13.0%" 1,603 17.9%
| Over120 1,141 6.0% | | 488 5.4%

35.  Overall, in Morgan Stanley’s securitizations with large numbers of New

Century loans during this time period, about 6% of the New Century loans had BPO-
based CLTVs over 100%. Moreover, many of these loans were part of the randomly
sampled portion of loans reviewed in the valuation diligence process, potentially

reflecting problems with the LTV and CLTV ratios of other New Century loans.

p ¥




. d. DTI Ratios and Stated Income Loans

36.  The DTI ratio is another key 'facto-r that is used to assess the ability of the
borrowers to pay the 'lo.an's. The DTI values are provided to investors on the loan “tape,”
a spréadsheet that contains certain statistics concerning the loans.

37.  Onthe loan fapes provided to investors in Morgan Stanley securitizations
of New Century loans,. the DTI ratio was typically calculaﬁed based on the teaser rate and
did no"c reflect the Fully Indexed Mortgage Payment. Incofporating the Fully Indexed
Mortgage Payment in the DTI ratio using Morgan Stanley’s reset DTI analysis described
above, the average DTI on the New Century tapes would be substéntia]ly higher. A large
number of the ARM loans would have Fully Indexed DTI. Ratios on this basis that were
great_éi‘ than 55%. Based bn Morgan Stanley’s analy;sis described above, such borrowers
could not afford to repay these loans in> accordance with their-terms without refinancing.
Such loans comprised a significant pdrtion of the overall loan pools. | |

38. In2005 ,'Morg'an Stahley employees were aware that 'stated income loans
were among the riskiest newly driginated subprime loans Morgan Stanley purchased and
that such loans were among'the most likely subprime loans to become delinquent or
default. After rejecting a -number of loans with overstated incorﬁe in one Nevx./ Century
loan pool, one of Morgan Starﬂey’s employees described the stated income method as
overused to the point of abuse. Any inaccUraéy in stated income would affect the
reported DTI ratios, because income is the denominator of the DTI ratio.

39. - Asearly as October 2005, Morgan Stanley’s diligence team detenﬁmed, in
reviewing and rejecting loans for pﬁrchase, that the stated income on é number of New

Century loans was unreasonable. In early 2006, a Morgan Stanley employee commeﬁted
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that stated income credit was not adequately evaluated by New Century. About 36% of
the loans originated by New Century and reviewed by Clayton in the diligence 'proéess

. were stated income loans. On average, the stated income of these borrowers was
approximately 42% higher than the income of fully documented borrowers. The average
stated income of these borrowérs on an annual basis was abput $1’15,000.

"40.  Assuming that the stated incomé was closer to or similar to fully
documented income, the average actual bTI ratio for stated income borrowers would be
much higher than the DTT ratios reported by New Centirry in the loan tapes (averaging
41% for stated income loans), and é substantial number of these borrowers would have

DTI ratios on this basis .exceeding 55%.

F. Continued Sales of New Cehtﬁry Loan Products

41. Notwithstahding the problems identified above, Morgan Stanley continued
to provide funding for New Century to make subprime loans, and continued to purchase
and securitize Ne_v;1 Century’s subprime moﬁgages through 2006 and the first half of
2007. |

42.  In early March 2007, as New Century moved toward bankruptcy, when
other banks and investment banks stoppgd providing financing and/or declared an event
of default on New Centufy’s credit lines, and Morgan Sfanley itself had declared an event
of default on New Century’s lihe, Morgan Stanley wet-funded New Century loans
betw;:en March 8th and 13th. Wet-funding is a mechanism through which Morgan
Stanley effectively provided cash directly to New Century borrowers at the closing table.
Morgan Stanley’s we.t-funding permittec‘i New Centﬁry to close millions of dollars in

subprime loans in March 2007. Morgan Stanley agreed to provide this funding. At the
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same time, New Ceﬁtury posted sufficient collateral to more than compensate Morgan
Stanley in the event of a default, and certain of Morgan Stanley’s unsecured claims -

against New Century were converted into secured claims.

- G. Harm Stemmihg ffom These Practices
43, From fourth quarter 2005 through first quarter 2067, Morgan Stanley
aided and financed the business of originating unfair mortgage loans to Massachusetts
borrowers in violation of Massachusetts law in that:
--Morgan Stanley I{new that many borrowers could not repay the loans according
to the terms of the loans without refinancing; and
--Morgan Stanley provided substantial assistance to Néw Century through its
warchouse funding, forward purchasing and other activities that enabled New
Century to make these unfair loans to certain Massachusetts borrowers.l

These borrowers were harmed by Morgan Stanley’s actions.

.44, In addition, two Massachusetts state entities, the Massachusetts state
pénsion fund known as the Pension Reserves Investmént Trust (“PRIT”), and a fund used
for investing municipél cash, the Massaéhusetts MunicipaiADcpository Trust (fhe
‘;I\/II\/IDT”; together with PRIT, the “state entities”) purchased certain securities throﬁgh
an intermediary from Morgan Stanley backed by New Century loans, some of which
were unfair to borrowers. As a result, funds derivin g from the state entities may have
been used indirectly to finance or securitize loans that were in violation of Massachusetts

law, and the state entities suffered significant losses in their investments.
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Iv. PROSPECTIVE CONDUOT PROVISIONS
45.  To the extent that Morgan Stanléy continues or resumes the bu siness of
purchasing, securitizing, or providing financing secured by Subprime Loans, Morgan
Starﬂey agrees to adopt the following practices: |
(a) Morgan Stanley will only. purchase Massachusetts Subprime Loans from
~an Qriginator if such loans have been uﬁderwritt_en on the basis of the
borrower’s ability to .rcpay at the F ully Iﬁdexed Rate upon origination;

(b) Morgan 'S’Fanley will continue to ﬁse a process that is reasonébly designed
to prevent the purchase of loans that violate G. L. ¢. 183, § 28C (the “BBI
statute™), including any reiated regulations; |

(¢) Morgan Stanley will not purchase loans that are presumptively unfair
under G. L. c. 93A, as that term is defined in.Massachusetté law. and court
decisions, or as it may subsequenﬂ}; be modified;

(d) With respect to warehouse ﬁnancing,.Morgan Stanley will take steps
reasonably designéd to prevent the extension of credit to originators
secﬁred by Subprime Loans to Massachusetts borrowers that violate the
BEI statute or are presumptively unfair undéi‘ c. 93A, as that term is
defined in Massachusetts law and court decisions, or as it may‘
subsequently be modified. If, during.the bulk purchase due diligence
process, Morgan. Stanley has lidentiﬁed material systemic or fecurring
compliance exceptions in an identiﬁable categofy or subcategory of an .
origihator’s loans, Morgan Stanley stall implement screens reasonably

designed to prevent in advance when possible and in any event, shall
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46.

identify and remove, the funding of such Subprime Loans to

Massachusetts borrowers;

(e) To the extent that Morgan Stanley obtains BPOs on Subprime Loans that

(f)

are securitized on a principal basis, it will provide to investors .in
Massachusetts loan level and aggregate data showing the BPO values and
recalculate all LTV and CLTV fields using the BPO values;'

For adjustable rate Subprirﬁe Loans securitized by Morgan Stanley on a

. principal basis, Morgan Stanley will provide to investors in Massachusetts

loan level and aggregate data reporting of the Fully Indexed Mortgage
Payment, the originatpr-provided monthly income of the borrower, and the

resulting DTT; and

(g) If, within the next fourteen (14) months after the daté of the AOD, the

Federal Government adopts no law or regulation requiring asset-ibacked
securities disclosure of waivers or similar actibn that resulted in loans
found by a due diligénce vendor to be material exceptions to the
underwriting guidelines without compensating factors being placéd in the
securitized pool, Morgan Staniey will make such disclosures to investors
in Massachusetts.

Morgan Stanley will implement the practices described in paragraph 45 on

a Best Efforts basis and will apply them to the purchase, financing, and securitization of

Subprime Loans originated after the date of this AOD. The practices described in

1 Where Morgan Stanley has obtained more than one BPO within six months of the date of a
securitization, Morgan Stanley will provide to investors in Massachusetts loan level and aggregate data

. showing the latest BPO value and the lowest other BPO value, together with recalculated LTV and CLTV
fields using both BPO values.
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subparagraﬁhs a-c .of paragraph 45 will ~apply to Subprime Loans to Massachusetts.
borrowers purchased in bulk for securitization by Morgan Stanley on a principal basis. If
Morgan Stanleyn can re-underwrite or modify such 1oaﬁs to bring them into compliance
with subparagraphs a-c of paragraph 45,, Morgan S%anley may do so. -

47.  The prospective conduct proviéions set forth in paragraph 45 are intended
to supplement federal law and will not réquire Morgan Stanley to do anything that is
inconsistent With federal law. For purposes of this paragraph, an act is inconsistent with
federal law when Morgan Stanley cannot comply with both the federal law and the
requirements contained in paragraph 45. Whén an act is inconsistent with federal law,
the AGO and Morgan Staniey shall amend this AOD to resolve any such conflict with
respect to the pertinen(t sub-par.agraph(s) of paragraph 45, but Morgan Sténley shall
continue to follow the practices set foﬂh in all other sub—paragraphs of paragraph 45.
This paragraph is not intended to supplant governing case law regarding the .applicatior.l
of the Supremacy Clause of the U.S. Constitution.

" V.PAYMENTS

48. At a date to be agreed upon with the AGO, but in no circumstance later than
t\&elve (12) business days after the filing of this AOD, Morgan Stanley will, per the -
direction and determination by the AGO, make the following payments:

a, $18,525,000 to the Commonwealth of Massachusetts, by certified c.heck‘
payable to the Commonwealth of Massachusetts, delivered to Cassandra
Roeder, Office of the Attorney General, One Ashburton Piace, Boston,

MA.02108; and
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b. $975,000 to the AGO pursuant to G.L. c. 12, sec. 4A, by check payable to
| ’ehe Office of the Attorney General, delivered to Cassandra Roeder, Office
- of the Attorney General, One Ashburton Place, Boston, MA 02108, which
'shall be used for administering the terme of this AOD, monitoring Morgan
Stanley’s ,cornplian'ce with the terms of this AOD, assisting in the
| implementation of the relief programs described in this AOD, and
suppoﬁing the AGO’s continuing investigation of the financing, purchase,
and securitization of allegedly unfair residential mortgage loans.

49.  Atadateto be agi'eed upon with the AGO, but in no eircumstances later
than fifteen (15) business days ;lfter the filing of this AOD, Morgan Stanley shall pay
$51,834,449.23 to an independent trust (“Settlement Fund™) for purposes of making
payments to proni‘de principal forgiveness to cert:ain borrowers as set forth in this AOD.
The Settlement Fund shall be overseen by an independent trustee (“Trustee”) to be
rnutually agreed upon by the AGO and Morgan Stanley within ten (10) days of the date
of this AOD. If the AGO and Morganv Stanley are unable td_ agree on the identity of the
Trustee, the AGO shall choose the Trustee in its sole discretion. The Trustee shall
deposit the Settlement Fund into interest bearing accounts such that, to the extent
possible: (i) all of the funds are fully guaranteed by the Federal Deposit Insurance .
Corporation, (“FDIC”) or The United States Department of the Treasury; and (ii) the
interest ratee are at least equal to the highest interest rnte available from among the five -
largest banks in the City of Boston for a fuily liquid deposit account holding such a sum

of money. The Trustee will make investments of and disbursements from the Settlement
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Fund only with the coﬁsent of the AGO and may vary from the investment criteria of this '
paragraph only with the consent of the AGO.

50.  Atadate to be agreed upon with the AGO, but in no circ.umstances later
" than fifteen (15) business days after the filing of this AOD, Morgan Stanley shall also pay
$6,000,000 to another independent trust (“Foreclosuré Relief F.‘und”). also overseen by
the Trustee, for purposes of making payments .to certain additional borrowers as set forth
in this AOD. The Trustee shall deposit the Foreclosure Relief Fund into interest bearing
accounts such that, to the extent possible: (i) all of the funds are fully guaranteed by the
FDIC or The Unitéd States Depaﬁment of the Treasury; and (ii) the interest rates are at
least equal to the highest interest rate available from among the five largest banks in the
City of Boston for a fully liquid deposit aécouﬁt holding such-a sur'n of money. The
Trustee will make inve_stments of and disbursements from the Foreclosure Relief Fund
oniy with the consent of the AGO .and may vary from the investment criteria of this
paragraph only with the consent of the AGO.

51. Atadateto be agreed upon with thevAGO, but in no circumstances later
than fifteen (15) days aﬁer(the ﬁling of this AOD, Morgahl Stanley shall pay $23,376,
744 .25 to another independent trust (“Completion Fuﬁd”);_ also overseen by the Trué.tec,
fof pufposes of _makjhg certain payments as determined and directed by the Attorney
General to certain state entities. The Trustee shall deposit the Completion Fund into
interest bearing accounts such that, to the extent possible: (i) ail of the funds are fully
guaranteed by the FDIC or The United States Department of the-Treasury; and (ii) the
interest rates are at least equal to the highest interest rate available from among the five

largest banks in the City of Boston for a fully liquid deposit account holding such a sum
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of money. The Trustee will make investments of and disbursements from the Completion
Fund only with the consent of the AGO and may vary from the investment criteria of this
paragraph only with the consent of the AGO.

52. Morgan Stanley will pay the' Trustee’s commercially reasonable fees and
costs associated with its duties under this AOD separate and apart from all other

payments required under this AOD.

VI INFORMATION DEVELOPMENT FOR THE LOAN PRINCIPAL
FORGIVENESS PROGRAM -

53.  No later than five (5) days after the filing of this AOD, Morgan Stanley
 shall provide to the AGO, pursuant 'to G.L. c. 93A, sec. 6, a list of borrowers who
obtained loans meeting the criteria set forth in Attachment A. This list shall also include
such information, to the extent Morgan Stanley has the information in its control or can
obtain fhe information without undue burden, régarding the borrowers, their loans, the
holder of the loans, the servvicer of the loéns, and thﬁ;‘ status of the loans, as the AGO shall
specify (“Initial Borrdwer List”). The list shall also include, for each borrower on the
list, the amount of principal forgiv;ncss calculated on‘the borrower’s loan(s) in
accordance with the methodology set forth in Attachment B. Within sixty (60) days of

" receiving the Initial Borrower List, the AGO shalll inform Morgan. Sténley if the AGO
disagrees with the content or calculations of _the Initiél Borrower List, and shall work in
good faith with Morgan Sténley to resolve such differences. If such a resolution cannot
be féached within two weeks, th-e AGO may make such corrections or- adjustments té the
Initial Borfower List as it deems appropriate in its sole discretion. The finalized version

" of this list shall be referred to in this AOD as the “Final Borrower List.”
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54.  Within five (5) days of the initial delivery of the Initial Borrower List to
the AGO, the AGO may direct Morgan-Stanley to send a mutually agreeable letter to
each holder and/or s_ervicer of a loan on the Initial Borrower List. Morgan Stanley shall
send tﬁis letter within three (3) days of the AGO’s direction. This letter shall seek to
determine whether the holder and/or servicer will accépt payments for principal-
forgiveness as part of the implementation of this AOD and whether the hélder and/or
servicer agrees to apply principal forgiveness amounts réceived erm the Trustee to the
relevant borrower’s loan as a principal fofgiveness (“principal forgiveness program”).
The letter shall also specify that the holder and/or servicer must agree to these terms in
writing within ninety (90) days of the initial mailing of the letter in order to recéive the
funds. The letter shall also specify that the written agreement must specify to whom
funds transferred by the Trustee in accordance witﬁ this AOD shall bé directed. Morgan
Stanley shall undertake reasonable steps to inform the holder and/or servicer regarding
the principal forgiveness program, and shall in good faith attempt to secure the holder’s
and/or servicer’s participation as early as praéticable within the ninety (90) day
timeﬁarﬁe. On a rolling basis as received, Morgan Stqnley shall inform the AGO of all
holders and/or servicers that have agreed ;[0 participate in the principal forgiveness
program, and shall provide the AGO with copies of the written documentation of this
agreement. |

55.  Within one hundred (100) days of the initial delivery of the Initial
Borrower List to the AGO, the AGO may diréct Morgan Stanley to send a mutually
agreea{ble letter to each person who is both (1) a borrower on the Final Borrower List

(“Qualiﬁed Borrower”) and (2) a borrower whose loan holder and/or servicer has agreed
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to participate in the principal forgiveness program (“Qualiﬁed‘B_orroWer With

~ Participating Holder”, or “QBWPH”).' ‘This letter (“QBWPH Lettar”) shall inform the
QBWPH of this AOD and the loan principai forgiveness available (“loan principal
forgiveness program™) to the QBWPH under this AOD. The QBWPH Letter shall
include a web address and dedicated telephone number that QBWPHs may use to obtain
information regarding the AOD;, shall note that the AGO is seeking a Private Letter
Ruling from the Internal Revenue Service regarding the tax implications of t}ie loan
principal forgiveness program, and shall suggest that the QBWPH consider obtaining tax
adyice rogarding the effect of participating in the loan principal forgiveness program.
The QBWPH Lotter shali also inolude a postage paid return envelope, and a form (“Opt-
in Form™) that the QBWPH may use to agree to partici];iate in the loan principal |
forgiveness program available under the AOD. If Morgan Stanley and the AGO cannot -
-agree upon the cOntent and format of the Opt-in Form within 100 days of the initial
delivery of the Borrower List to the AGO, the AGO may design the content (consistent
with this AOD) and form of the Opt-in Form.

56, - Morgan Stanley will send the QBWPH Letter and Opt-In Foini through
the UI.S. Postal Service (“USPS”) with delivery conﬁrmation. If any such mailing is -
returned to Morgan Stanley by the USPS with a forwarding address within thirty (30)
days of Morgan Stanley’s mailing, Morgan Stanley will re-mail the item to said
forwarding address within ten (10) days of the datethe QBWPH Letter is returned to
Morgan Stanley by the USPS.

57.  Foreach Opt—in Form executed and returned to Morgan Stanley within

one hundred and eighty (180) days of the initial mailing, Morgan Stanley shall make a
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copy .for its records of the executed Opt-in Form and then i)rovidc the executed Opt-in
 Form to the Trustee within ten (10) days of receipt bﬁf Morgan Stanley. _The Trusteé
‘shall maintain these éxecuted Opt-in Forms in a secure fashion as directed by theiAGO.
In addition, the Trustee shall keep in the same manner any additional executed Opt-in
Forms. provided to the Trustee by the AGO within a period of time after the initial
mailing as set by the AGO. |
| 58.  Itisthe intention of Morgan Stanley and the AGO that payments by the
Trustee from the Settlement Fund comprise and constitute debt forgiveness within the
meaning of the Mortgage Forgiveness Debt Relief Act of 2007 (as extended by the
Emergency Economic Sfabilization Act of 2008). Morgan Stanley shall assist the AGO
‘in seeking additional guidance from the Internal Revenue Service regarding the loan
“principal forgivencss progra;ﬁ of this AOD. Morgan Stanley shall provide the AGO with
information relating to the loans and/or the principal forgiveness program implementation

reasonably available to Morgan Stanley upon request.

VIL. LOAN PRINCIPAL FORGIVENESS PAYMENTS
59. - For each QBWPH who has returned an executed Opt-In Form in

accordance with the previous paragraphs, the Trustee shall send a check as directed by
the holder and/or servicer pursuant to the written agreement referenced in paragraph 54,
along witﬁ specific information regarding the loan to which the principal forgiveness
_should be applied. This check shall be in the amount identified bn the Final Borrowér
List as the principal forgiveness for the relevant QBWPH; If a holder and/or servicer
fails to apply the check as principal forgiveness within a reasonable time period to be

determined by the AGO, the AGO may direct that the Trustee permanently stop payment
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on the check. After such instruction to stop .payment,- tﬁe QBWPH shall t-hereaﬁer no
longer be considered a QBWPH, but shall still be considered a Qualified Borrower for
purposes of this AOD. |
60. - Morgan Stanley intends fo and shall cause a Form 109.9-.C to be _issﬁed to
each borrower reflecting the cancellation of debt associated with this principal
- forgiveness program. Together with the Form 1099-C, Morgan Stanley will send a letter
advising that a Form 982 must be filed to clahﬁ- any exclusion from gross income for the
amount of principal forgiveness. | .
61.  For any Qualified Borrower who is not a QBWPH, the AGO rﬁay direct
'Morgan Stanley to send a mutually agreeable letter (“Non—'QBWPH Letter”) to the
Qualified Borrower that explajns the AOD and offers the Qualified Berower an
oppor“tunity to receive a payment for the purpose of princjpal forgivenéss. 'The Non-
QBWPH letter shall include a Web_addreés and dediclated te]‘ephbne number that
Qualified Borrowers may use to obtain information regarding the AOD, shall note that
there may be tax consequences for a Qﬁaliﬁed Borrower accepting such monies, shall
note that the borrower should seek tax advice, shall provide a form .(“Paymerit
Authorizatioh Form”) which the Qualified Borrower may execute and return to Morgan
Stanley if the Qualified Borrower wishes to receive such a payment, and shall explain the
time fré.me_ for accepting the payment. Should Morgan Stanley and the AGO be unable to
agree on the content of the Payment Authorization Form, the AGO may design the fonn,
inits sole discretion. |
62. ‘Morgan Stanley lwill send thq Non-QBWPH letter and Payment

Authorization Form through the USPS with delivery confirmation. If any such mailing is
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returned to Morgan Staﬁley by the USPS Witil a forwarding address wifhin thirty (30)
days of Morgan Stanley’s mailing, Morgan Stanley will re-mail the item to said
forwarding address Within ten (1 0) days of the date the Non-QBWPH letter is returned to |
Morgan Stanley by the USPS.

63.  Morgan Stanley shall forward copies to the Trustee of all Payment
Authorization Forms received within one hundred and twenty (120) days of the initial
mailihg of the unexecuted Payment Authorization Forms (“Delivery Time Frame”).
Morgan Stanley shall provide the copies of the executeci Payment Authorization Forms to
tﬁé Trustee within ten (10) days of receipt by Morgan Stanley. For each Qualified

‘Borrower for whom the Trustee receives a Payment Authorization Form from Morgan
Stanley Within-the'Deli\}ery Time Frame, or from the AGO within a time period set by.
the AGO, the Trustee shall send a check to the Qualified Borrowér for the amount listed
on the Final Boﬁower List. If any check sent 'lEO a Qualified Borrower under this
paragraph remains uncashed sixty (60) days after the initial_méi-ling, the Trustee shall
take reasonable efforts to contact the Qualiﬁéd Boﬁower régarding the status of the
checks, and inform the Qualified Borrower that he or she rn;lst-cash the check within one
hundred and twenty (120) days of the date the check was issued (“Check Issﬁance bate”),
or payment will be permanently stopped on the check and the Qualified Borrower will no
longer be eligible to receive the monies. The AGO may extend this deadliné or alter this
procedure as it deems appropriate in its sole discretion..

64. On July 1, 2011, the Trustee shall permanently stop payment on ail
outstanding uncashed checks and transfer any rgmaining monies from the Settlement

Fund into the Foreclosure Relief Fund.

26



- VIIL INFORMATION DEVELOPMENT FOR FORECLOSURE RELIEF
65_.' No later than’ten (10) days after the filing of this AOD, the AGO shall

provide a list of initial éri‘teria for certain loans to Massachusetts residents that Morgan
Stanley has securitized (“Foreclosure Relief Criteria”). Within thirty (30) days of
recéi\;ing the Foreclosure Relief Criteria, Morgan Stanley shall provide to the AGO,
pursuant to G.L. c. 93A, sec. 6, a list including borrowers who obtained loans meetiﬁg the
Foreclosure Reiief Criteria. This list (“Initial Foreclosure Relief List”) shall also include
such info_rmétion, to the extent Morgan Stanley has the information in its control or can
obtain the information without unduc burden, regarding the borr-oWérs, their loans, the
servicer, and the history and status of the loans, as the AGO shall specify. Within fifty
(50) days of receiving the Initial Foreclosure Relief List, the AGO shall provide the
Trustee with criteria to be used in calculating payment amounts to be ascribed to each
borrower, and the Trustee shéll within ten (10) days: (i) calculate for e'acfl borrower on
the Initial Foreclosure Relief List (“Foreclosure Relief Borrower”) the maximum amount
to be paid to the borrower (“Notional Foreclosure Relief Payment”), as well as the pro
rata portion of each Notional Foreclosure Relief Payment that can Vbe paid from the
outstanding balance of the Foreclbsure Relief Fuﬁd (“Initial Foreclosure Relief
Paym_ent”), (i1) add the amounts réferenced in item (i) to the Initial Foreclosure Relief
List, and (iii)-providc the updatcd' Initial Foreclosure Relief List to the AGO. After the
Trustee has so updated the Initial Foreclosure Relief List, the AGO shall inform the
Trustee if the AG(j disagrees withlany content of or calculations on the Initial

Foreclosure Relief List, and shall work in good faith with the Trustee to resolve such
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differences. If such a resolution cannot be reached within two weeks, the AGO may
maké _such correctiéns or adjustments to the Initial Foreclosure Relief List as it deems
appropriate in lits-sole discretion. If 'ahy changes occur to the Initial Foreclbsu?e Relief
List as a result of this process, the'pro rata Initial Foreclosure Relief Payments shall be
recalculated based én the updated list of Notional Foreélosure Relief Paymen;ts. ’ihe
finalized version of fhis list shall be reférred to in this AOD as the “Final Foreclosure
Relief List.”

| 66.  Within one hundred and twenty (120) days of the initial delivery of the
Initial Foreclosure Relief List to the AGO, the AGO may direct Morgan Stanley to send a
mutually agreeable letter (“Foreclosure Reliéf Letter”) to each borrower on the Final |
Foreclo-suye Relief List (“Foreclosure Relief Borrower™), informing the Foreclc)suré
Relief Borrower of this AOD and the potential relief available (“Foreclosure Rélief
Program”) to the Foreclosure Relief Borrower under this AOD. The Foreclosure Relief
Letter shall include a web address and dedicated telephone number that Foreclosure
Relief Borrower_s. méy use to gather information regarding the AOD. The Foreclo_sﬁre
Relief Letter shall note fhat there may be tax consequences for a borrower accépting such
monies and Shall note that tﬁe borrower should seek individual tax advice. The
Foreclosure Reiief Letter shall also include a postage paid return envelope, and a form
(“Foreclosure Opt-in Form”, or “FOF”) that the Foreclqsure Relief Borrower lmay use to
agree to participate in the Foreclosure Relief Program available under the ACD. Morgan
Stan]ey shall undertake commercially reasonable efforts to obtain current addfesses for
the Foreclosure Relief Borrowers. If Morgan Stanléy and the AGO canﬁot agree upon

the content and format of the FOF within one hundred and twenty. (120) days of the initial
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delivery of the Initial Foreclosure Relief List to the AGO, the AGO may design the
content (consistent with this AOD) and form of the FOF. .

67.  Within five (5) days of notice from the AGO, Morgan Stanley will send
the Foreclosure Relief Letter and FOF through the USPS with delivery confirmation. If
any such mailing is returned to Morgan Stanley by tﬁe USP S with a forwarding éddress
within thirty (30) days of Morgan Staniey’s mailing of the Foreclosure Relief Letter and
FOF, Morgan Stanley will re;mail the Foreclosure Relief Letter and FOF to séid
forwarding address Within ten (10) days of the date the Foreclosure Relief Letter is
returned to Morgan Stanley by the USPS.

68.  For each FOF executed and returned to Morgan Stanley within one
hundred and eighty (180) days of the initial mailing, Morgan Stanley shall make a copy
of the executed FOF for its records and provide the original to the Trustee within ten (10)
days of receipt by Morgan Stanley. The Trustee shall maintain these executéd FOFs in
accordance Wi'th instructions from the AGO. In addition, the TmStee shau sirr.lilarl.y
maintain aﬁy additional executed FOFs p’rovidéd to the Trustee by the AGO witﬁin a

period of time after the initial mailing as set by the AGO.

IX. FORECLOSﬁRE RELIEF PROGRAM PAYMENTS
69.  Within ten (10) days of recéiving'an executed FOF from Morgan Stanley
or the A GO, the Trustee shall send a check to the relevant Foreclosure Relief Borrower
for the F oreclosﬁrc Relief Borrower’s Initial Foreclosure Relief Payment, along with an
explaﬁatory letter as directed by the AGO.
' 70. If any check sent to a Foreclosure ReliefBorroWer remains uncashed

within sixty (60) days of its initial mailing, the Trustee shall take reasonable efforts to
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contact the Foreclosure Relief Borrower regarding the status of the check as directed by
the AGO, and inform the Foreclosure Relief Borrower that he or she must cash the check
within one hundred and twenty (120) days of thé Check Issuanc.e Date, or thc Trustee will
permanently stop payment on the check and the Qualiﬁed Borrower will no longer Be :
eligible for the Foreclosure Relief Program. The AGO may, in its discretion, extend this
deadline. |

71. On November 1, 2011, or such other date as the AGO shall deteﬁnine, the
Trustee shall calculate the difference between the Notional Foreclosure Relief Payment |
for each Foreclosure Relief Borrower and the Initial Foreclosure Relief Payment for that
borrower (“SeC(;ndary Foreclosure Relief_ Payment”), and provide; ona pfo rata baslis, to
fhe extent fﬁnds are aVailéble in the Foreclosure Relief Fund, a check for this amouht to
the Foreclosure Relief Borrower, along with an explanatory letter as directed by the
AGO. The Trusteé shall undertake r‘casoriable-efforts as direéted by the AGO to locate
F oreclosuﬁa Relief Borrowers and provide them with these checks. To the extent a check
is uncashéd sixty (60) days after it is mailed to the Foreclosure Relief Bbrrower, the
Trustee shall plabe a permanent sfop payment order on the check. On February 1, 2012,
any remaining monies in the Foreclosure Relief Fund shall Be ;cransferred by the Trustee
to the AGO pursuant to GL c. 12 sec. 4A for the purposes of administering the terms of
this AOD, fnonitoring Morgan Staﬁley’é compliance with the terms of this AOD,
assisting in the implementation of the relief programs described in this AOD, a;nd for
. investigation and mediation of related financial services issues.
72.  If Morgan Stanley receives any letters or forms in relation to this AOD

from any borrower who received an offer under this AOD, Morgan Stanley shall forward
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such forms to the AGO even if such letters or forms are received outside of the time

frames contemplated by this AOD.

X. FORECLOSURE RELATED SERVICES
73.  Separate and apart from ény other payment specified under this AOD,
‘Morgan Stanléy intends to make a donation of $2,000-,0.0'O to a not-for-profit entity or
entities who provide counsel to Massachusetts borrowers, to assist consumers with iésues
stemming from foreclosure éf subprime loans and l;elated issues. As part of this AOD,
Morgan Stanley shall:
| a. make the donation of $2,000,000 within foﬁy—ﬁve’ (45) days of the filing
of this AOD; o
b. consulf With the AGO regarding the allocation of such monies‘, so that the
combination ‘of recipient organizatidns will provide coverage for
consumers lécated in all sections of the Commonwealth in relative
proportion to the number of foreclosures suffered in those sections of the
'Commonwealth, and provide such donation monies only to hot-for—proﬁt
groups to which the AGO does not object;
c. condition the donation on the requirement't-hat the not-for-profit groups
give ﬁriority to borrowers referred t6 them by the AGO for assistance;
d. condition the donation on the requirement that the not-for-profit groups
make available to qualiﬁed foréclosed borrowers the types of assistance as

the AGO shall recommend; and
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e. condition the donation on the requirement that the not-for-profit groups
provide such info'rmati_oﬁ and reports to the AGO as the AGO requires
regarding the not-for-profit gioups” uses of the donation.

XI. COMPLETION FUND PAYMENTS |
74.  As direct@d and determined by the AGO, the Trustee shall within fhirty
(30) business days of the entry of this AOD issue the following payments from the

Completion Fund:

¢ ;
a. $23',193,157.94 to PRIT or its designee, by certified check payable to
PRIT, delivered by amethod and to a PRIT representative identified by
the AGO; |
b. $183,586.31, to thé MNLDT or its designee, by certified check payable
to the MMDT, de‘livered' by a method and to an MMDT representative
identified by the AGO.

75.  OnJuly 1, 2011, any remaining mohies inAthe Completion Fund shall be

transferred by the Trustee to the Foreclosure Relief Fund.

XTI. COOPERATION AND RECORD KEEPING
76. Morgan Stanley shall fully cooperate with the AGO in its implementation of
this AOD.

77, .Morgan Stanley will comply with all reasénéble requests By the AGO for
documents or infotmati‘on related to the subject matter of the AOD as set forth in
Sections I and III. |

78.  Morgan Stanley will create and maintain, for a period of at least five years

from the entry date of this AOD, records sufficient to demonstrate Morgan Stanley’s
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compliance with its obli_gations' under this AOD and will provide such records to the

AGO upon request.

: XIII. MISCELLANEOUS PROVISIONS
'79.  The AGO will not procéed with or institute a civil action or proceeding
based upon M.G.L. c. 93A or any other statute or regulation, or Eommon law, against
| Morgan Stanley, or any of Morgan Stanley’s present ér former employees (relating solely
to their conduct dufing their employment by Morgan Stanley), agents, subsidiaries and
subd_ivisions, successors, assigns, or any purchasers of all or substantially'all of its assets,
including but not limited to any aCtioﬁ or proceeding seeking restitution, injunctive relief,
ﬁnés, penélties, attofnéys’ fees or costs, for Morgan.Stanley"s actions prior to the entry
date of this AOD relating to Morgan Staniey’s alleged actions as set forth in Sections I
and IIT of this AOD.
80.  The AOD constitutes the entire agreement between the AGO and Morgan.
Stanley and supersedes any prior communication, understanding or agreements, whether
written or oral, concemipg the subject matter of the AOD. This AOD can be modified or
supplemented only by a written docﬁment signed by both parties.
81.  The AOD will be binding upon Morgan _Staﬁley, its aéents, subsidiaries
and subdivisions, as well as its successors, assigns, anci/or purchasers of all or
“substantially au of its assets.
.82. Morgan Stanley represents and warrants that it has the full legal powef,
capacity, and authority to bind the parties for whom it is acting, including its affiliates

involved in the mortgage financing and securitization business.
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83.  The AOD andits provisions will be effective on the date that it is filed in
the Superior Court for Suffolk County.
84.  All notices required under the AOD will be provided as follows:
To the AGO: -
Cassandra Roeder
Office of the Massachusetts Attorney General
Public Protection & Advocacy Bureau
Insurance & Financial Services Division
One Ashburton Place 18th Floor
Boston, MA 02108
(617) 963-2812
| To Morgan Stanley:
Eric Grossman
General Counsel of the Americas
Morgan Stanley

1221 Avenue of the Axﬁencas
New York, NY 10020

85. By signing below, Morga-n Stanley & Co. Incorporated, on behalf of itself _
and its affiliates involved in the mortgage financing énd securitization business, agrees_to
comply with all of the terms of this AOD. Any violation of this AOD may be. pursued in
a civil action or proceeding under M.G.L. c. 93 A hereafter commenced by the AGO.

Morgan Stanley & Co. I corporated . Office Of the Attorney -Geﬁeral '

- By: %,/&(7 By: /j/é»\ /L/én_ _
Title: @im:«l Qéamew( Mkk»m.c[m; Title: /45;, ST, 41"4&015,7 Fenarnd
Date: 'JHM Z\, 2010 Date: | ¢ 2///’>

34



ATTACHMENT A

CRITERIA FOR DETERMINING INITIAL BORROWER LIST

A. Borrowers of residential mortgage loans originated by New Century, secured by
Massachusetts owner-occupied properties, purchased by Morgan Stanley from
New Century, between November 3, 2005 and December 31, 2007, and
securitized by Morgan Stanley between January 1, 2006 and December 31, 2007
where the loan neither paid off nor was written off as a loss prior to Loan
Performance Reports of March 2010. -

B. Borrowers of residential mortgage loans, secured by Massachusetts owner-
occupied properties, where the loans were originated by lenders other than New
Century or purchased from an entity other than New Century, that Morgan
Stanley purchased and securitized between January 1, 2006 and December 31,
2007, where the loan was presumptively unfair under Massachusetts law,
including existing Massachusetts Superior Court decisions, and where the loan
neither paid off nor was written off as a loss prior to Loan Performance Reports of
March 2010.

C. Borrowers of residential mortgage loans that either were originated by New
Century or presumptively unfair under Massachusetts law, including existing
Massachusetts Superior Court decisions, where the loan is secured by
Massachusetts owner-occupied properties and the loan is owned by Morgan
Stanley as of June 1, 2010.



ATTACHMENT B

PRINCIPAL FORGIVENESS CALCULATIONS

The principal forgiveness calculations shall be as of Loan Performance Reports of March
2010 and the amounts shall be as follows:
(a) for First Lien Performing Loans the amount shall be the lower of:
(1) 25% of the UPB or
(i1) so much of the UPB to bring the LTV to 96.5%;
(b) for First Lien Non-Performing Loans, the amount shall be 35% of the UPB;
(c) for Second Lien Performing Loans, the amount shall be 50% of the UPB; and
(d) for the Second Lien Non-Performing loans the amount shall be the entire UPB.

If the first and second lien loans were both purchased by Morgan Stanley (matched by
property address and borrower name), and the first lien loan has a LTV before the
principal forgiveness of greater than 96.5 percent, the entire second lien UPB shall be
forgiven. Ifthe first lien loan has a LTV of less than 96.5 percent before the principal
forgiveness, the second lien loan shall be forgiven in accordance w1th sections (c) or (d)
above as applicable.

The term “Performing” shall mean less than sixty days delinquent as of Loan
Performance reports of March 2010 under the Mortgage Bankers’ Association
delinquency calculation methodology. The term “Non-Performing” shall mean greater
than or equal to sixty days delinquent under the Mortgage Bankers’ Association
delinquency calculation methodology.

For the purposes of this attachment, the value used for the LTV calculation will be
determined by applying the changes in the loan’s applicable Case-Shiller Housing Price
Index through first quarter 2010 to the value of the loan at the time it was securitized (or
the time of purchase if the loan falls within category C of Attachment A) .



